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Introduction

* Topics covered today:

e Leave Administration

Probationary Employees

Performance Management

Handling Conduct & Discipline Issues

Medical Issues

Appeal Processes




Goals for this Overview

» Gain more confidence & knowledge.

= Provide basic information related to
Employee Relations topics.

= Cover some “do’s & don’ts”.

» |nteract with your colleagues and establish
a dialogue with peers.




Employee Relations is a Team Sport

Employee Relations actions cannot be effectively
managed by one person. It takes a team of
professionals to properly address all aspects of the
Employee Relations process.

Key Players include:

 ER Specialists

EEQO Specialists

General Counsel

Supervisors

Employees




“Who Wants to be
an ER Millionaire?”
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Employee Relations Millionaire

What does ‘ER’ stand for?

A. Emergency Room >< B. Everyone Relax >

C. Early Retirement > G Employee RelationD
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Employee Relations Millionaire
Which of the following Is not

considered an ‘adverse
action’?

A. 10-day suspension> < B. Removal >
< C. Demotion > <D. 30-day suspension>
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Employee Relations Millionaire
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Which of the following is not
considered ‘informal’ discipline?

A

. Letter of Reprimand B. Letter of caution/
counseling letter

(N )

C. Oral warning >@ Oral counseling sessi@
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Employee Relations Millionaire
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After an employee passes a

Performance Improvement
Period (PIP), how much longer

must they maintain satisfactory

performance?

A. 8 Hours >( B. 6 Months

4,000

(N (O
U

C. 2 Years > ( D. 1 year
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Employee Relations Millionaire

I-“‘H__ _.aa-"'; R ."x,___ d-r""';

Employee Relations includes which

of the following?

( A. Ad\{lSlng >< B. MSPB Appeals
Supervisors

gDrafting Disciplinary Iett@ ( D. all of the Above

D
D

8,000
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Employee Relations Millionaire

I-“‘H__ _.aa-"'; R ."x,___ d-r""';

A leave restriction letter Is an

example of...?

A. A disciplinary actiorD QA non-disciplinary ac

tion

C
C

C. An adverse action> ( D. A criminal action

on)
D

16,000
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Employee Relations Millionaire
Which of the following employee

forums is NOT available to a non-
bargaining unit employee?

< A. Arbitration >< B.Administrative
Grievance

D

< C. EAP >< D. EEOC

D

32,000
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Employee Relations Millionaire
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Which of the Following is considered

Travel Card Misuse?

A.

Using travel card while not B. Allowing account to
in official travel status. become delinquent.

C. Allowing your superviso
to use your card

for official travel purposes.

r
>< D. All of the Above. >

¢

64,000
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Employee Relations Millionaire
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What does ADR stand for?

( A. Anger Driven
Retirement

DG

B. Administrative
Iscussion Revolutio

)

6

Alternative Disciplin
Route

> ¢

D. Alternative
Dispute Resolution

D

125,000
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Employee Relations Millionaire

250,000 |

>®H D
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Sick leave may be used for which of

the following purposes?

(A. Going to a doctor’s> CB Taking your child to>
appointment the dentist

( C. Adopting a child >( D. All of the Above )
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AMS Millionaire

Which of the following is ALWAYS
prohibited on a Government
computer?

( A. Pornography >( B. Online Gambling >
( C. BothAand B >(D None of the Above>

500,000
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Employee Relations Millionaire
What should an Employee Relations
Specialist refer to in determining

what disciplinary action is
appropriate?

gPast disciplinary actio@ éAggra\;atlng/mltlgatmé
actors
@Applicable agency po@ ( D. All of the above >

19



“Who Wants tobea , ®
Millionaire?”

As an ER expert, you're
worth more than a
million!




ATTENDANCE

Source: opm.gov




Annual Leave Accrual Rates

Employee
Iype

Less than 3 years of

3 years but less

service

than 15 years of

service

15 or more
years of service

Full-time
employees

Y, day (4 hours) for
each pay period

3/4 day (6 hours) for
each pay period

1 day (8 hours) for
each pay period

Part-time
employees

1 hour of annual leave
for each 20 hours in a
pay status

1 hour of annual
leave for each 13
hours in a pay status

1 hour of annual
leave for each 10
hours in a pay
status

Source: opm.gov
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Reqguesting & Granting Annual Leave

 When an annual leave request is not submitted In
advance, employees will notify appropriate
approving officials and verbally apply for annual
leave on the first day of any emergency or
unplanned absence from duty.

 Written application must be submitted within the
pay period the employee returns to duty or as
required by the supervisor.

 Annual leave is granted at the discretion of the
supervisor.
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Advance Annual Leave

Supervisors may grant advance annual leave consistent with
agency policy.

The amount of annual leave that may be advanced is limited to the
amount of annual leave an employee would accrue in the
remainder of the leave year.

Employees do not have an entitlement to advanced annual
leave.

In most cases, when an employee who is indebted for advance
annual leave separates from Federal service, he or she is required
to refund the amount of advance leave for which he or she is
indebted.
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Annual Leave Cellings

Maximum Annual Leave That May Be Carried
Over into the New Leave Year

Federal Employees Stationed within the United States 30 days
or 240
hours

Federal Employees Stationed Overseas 45 days
or 360
hours

Members of the Senior Executive Service, Senior-Level and 90 days

Scientific and Professional Employees or 720

hours
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Sick Leave Accrual

Full-time Employees | 1/2 day (4 hours) for each biweekly pay
period.

Part-time Employees | 1 hour for each 20 hours in a pay status.

*There are no limits on the amount of sick leave that can be
accumulated.

*Unused sick leave accumulated by employees covered by the
Civil Service Retirement System will be used in the calculation of
their annuities.

Employees under FERS do not have their annuities adjusted

based on their unused sick leave balance.
26



Requesting Sick Leave

An employee must request sick leave within such time
limits as the agency may require.

An agency may require employees to request advance
approval for sick leave for their own or a family
member's medical, dental, or optical examination or

treatment.
G
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Granting Sick Leave

*An agency may grant sick leave only when supported by
evidence administratively acceptable by the agency.

 Self-certification is generally acceptable, however for
absences in excess of 3 days, many agency’s require a
medical certificate or other administratively acceptable
evidence.

For bargaining unit employees - check your Agency’s
negotiated agreement.
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Sick Leave for Family Care and
Bereavement

* Most employees may use a total of up to 13 days of sick leave
each leave year to—

* Provide care for a family member incapacitated as a result of physical
or mental illness, injury, pregnancy, or childbirth;

* Provide care for a family member receiving medical, dental, or optical
examination or treatment; or

 Make arrangements for or attend the funeral of a family member

* For part-time employees and employees on uncommon tours of
duty, the amount of sick leave is pro-rated in proportion to the
average number of hours of work in the employee’s scheduled tour

of duty each week
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Sick Leave for Family Care

Effective September 18, 2006:
Employees are no longer required to maintain a sick leave
balance of at least 80 hours in order to use the full amount
of sick leave for family medical care and bereavement

and/or to care for a family member with a serious health

condition
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Advanced Sick Leave

At the discretion of the agency, a maximum of 30 days of sick
leave (to a full-time employee) at the beginning of leave year or at
any time thereafter when required by the exigencies of the
situation for a serious disability or ailment of the employee or
family member, or for purposes relating to the adoption of a child

If an employee who is indebted for advanced sick leave separates

from Federal service, he or she is required to repay the agency
by—

* Refunding the amount of unearned leave, and/or

» Having the agency deduct the amount owed from any pay due to the
employee

 If an employee dies, retires on disability, or separates as a result of

a disability, he or she does not have to repay the debt
31




Definition of family member

« "Family member" is defined as--
e spouse, and parents thereof;
 children, including adopted children, and spouses thereof;
¢ parents;
» brothers and sisters, and spouses thereof; and

» any individual related by blood or affinity whose close
association with the employee is the equivalent of a family
relationship.
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Administrative Leave

* An absence from duty administratively authorized,
without loss of pay and without charge to leave.

e Supervisors have the discretionary authority to give up
to one hour of administrative leave, though typically
administrative leave is used in special situations.
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Leave Without Pay

Leave without pay (LWOP) is a temporary nonpay status and absence
from duty that, in most cases, is granted at the employee's request. In
most instances, granting LWOP is a matter of supervisory discretion
and may be limited by agency internal policy. Employees may have
an entitlement to LWOP in certain circumstances governed by:

*The Family and Medical Leave Act of 1993 (FMLA)
*The Uniformed Services Employment and Reemployment Rights Act of 1994

*Executive Order 5396, July 17, 1930, provides that disabled veterans are
entitled to LWOP for necessary medical treatment.

Employees may not be in a pay status while receiving workers'
compensation payments from the Department of Labor.
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Absence Without Leave (AWOL)

AWOL is a non-pay status and covers any absence from
duty which has not been approved

 An agency may discipline an employee who is AWOL.
The decision to take such action is at the discretion of
the agency, after consideration of the facts and
circumstances

« With regard to employees who do not demonstrate
consistent attendance, employees and supervisors
should discuss the circumstances of the absence in a
timely manner.
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ATTENDANCE

Other Types of Leave:

e Military Leave F
v
=

e Court Leave

e Organ Donor Leave

&6
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Family and Medical Leave Act

» Under the Family and Medical Leave Act (FMLA), Federal employees are entitled to use
up to 12 weeks of unpaid leave during any 12-month period for—

Birth of a son or daughter and care of the newborn (within 1 year of birth);

Placement of a son or daughter with the employee for adoption or foster care (within
1 year of placement);

» to care for an immediate family member (spouse, child, or parent) with a serious
health condition; or

* A serious health condition of the employee that makes the employee unable to
perform the duties of his or her position.

Employees should request FMLA in advance of absence, where possible.

Agencies may require employees to submit adequate medical documentation to support
the absence.

 Employees must have 12 months of service to qualify. 37




Family and Medical Leave Act

* A “serious health condition” under FMLA is defined as, but not limited to

an illness, injury, impairment, or physical or mental condition that involves
inpatient care or continuing treatment by a health care provider;

a period of incapacity of more than 3 consecutive days;
any period of incapacity due to pregnancy or childbirth, or for prenatal care; or

any period of incapacity or treatment for such incapacity due to a chronic
serious health condition

* "Family member" is defined as--

spouse, and parents thereof;

children, including adopted children, and spouses thereof;
parents;

brothers and sisters, and spouses thereof; and

any individual related by blood or affinity whose close association with the
employee is the equivalent of a family relationship.
38



Family and Medical Leave Act

Total of up to 12 administrative workweeks of unpaid leave
during any 12-month period

The 12-month period begins the date the employee first
takes FMLA leave and continues for 12 months

Employee must invoke entitlement to FMLA leave.
Entitlement cannot be invoked retroactively (exception—if
employee and his or her personal representative are
incapable of invoking entitlement during entire period of
absence, the employee may retroactively invoke entitlement
to FMLA within 2 days of returning to work)

Employee may substitute annual or sick leave, consistent

with applicable laws and regulations for using such leave
39



Leave Restriction Letters

» A leave restriction letter is a non-disciplinary letter
to the employee that conveys the following
iInformation:

* The supervisor’s expectations regarding leave usage.

« Specific information about leave balances and/or specific
dates when employee has not followed proper procedure
or the pattern of leave abuse.

* Your organization's leave procedures that they are
required to follow.

* The period of restriction.

« Consequences of not following the procedures in future.
40




Managing Problem Employees:

The ABC’s of ER

41



ER Concerns

Failure to take action!
Untimely action

Disparate treatment.

Relying on factors not in the proposal or decision.

Not applying a progressive discipline approach where
appropriate.

Not considering all aggravating and mitigating factors.

Changing the rules or lacking consistency across the
Agency.

Relying on a penalty guide that is too general.

42



“Is It Performance or Conduct?”

43




Is It performance or is it conduct?

A Jjourney-level automobile mechanic is
having trouble installing tires on
automobiles. He is not tightening the lug
nuts properly and because some are too
loose and others are too tight, 1t Is
causing quality problems with the
vehicles he Is servicing.

44




IS It performance or iIs it conduct?

A Public Affairs Officer was given a project to
research and write about historical landmarks
of the Army Corps of Engineers. The
employee does have a broad performance
element about completing reports and studies.
The employee procrastinated and missed the
deadline given by his supervisor.
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IS It performance or iIs it conduct?

A GS-12 Claims Examiner examines disability claim
files and makes disability ratings that determine
entitlement for veterans or their dependents. She
does about sixty cases a month. Her supervisor is
concerned about the quality of her work. When her
supervisor reviewed the case files of the employee,
she found that over half the cases contained errors in

judgment where the employee misapplied the rules.
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IS It performance or iIs it conduct?

A Licensed Nurse with ten years experience at
a VA hospital was moving a patient from a bed
to a wheelchair by himself. As he was moving
the patient, the patient slipped to the floor and
bruised his hip. The hospital procedures call
for two people to move patients from beds to
wheelchairs.
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IS It performance or iIs it conduct?

Marie has been late for work five times in the
ast month, and was late again today. Another
person was asked to prepare documents that
nad to be done immediately for an important
meeting. This is the second time this month
that someone else has had to complete Marie’s

work because of her late arrival.
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Probationary Employees

*The probationary period is a tool to assess an
employees skills, demeanor, and attitude related to their
work.

*The probationary period is generally 1-year in length,
but may vary in some circumstances.

*Previous time within the same line of work or within the
same Agency, counts towards the probationary period.

*Probationary period CANNOT be extended unless
employee is in a non-pay status for more than 22
continuous workdays.
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Probationary Employees

All employee must be working under elements and
standards.

Even though probationary employees can be removed,
supervisors should be encourage to provide sufficient
documentation to substantiate terminating employee.

Employee has the right to any documentation relied
upon in the Agency’s decision to terminate.

While probationary employees do not have appeal rights
to the Merit Systems Protection Board, they can still file
an EEO claim or other claim, depending upon the
circumstances of the termination, so it is important to
have documentation to support the non-discriminatory
reasons for termination. 50



Probationary Employees

Employee must be off Agency rolls prior to the end of
the WORKDAY BEFORE the anniversary date.

*Be aware of non-duty days and holidays when making
these calculations.

*Encourage supervisors to make these determinations
on a continuous basis, and not just at the end of the
year of service.
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Supervisory Probation

e Supervisors also serve a probationary period of
one year as a supervisory employee.

« Generally, if the individual is not successful in the
supervisory role, they can be reassigned to a non-
supervisory role within the probationary period
without appeal rights, so long as they do not lose
pay or grade.

e |f the reassignment from supervisory duties results
In a loss of pay or grade, then the due process
rules apply and must be taken to promote the

efficiency of the service. -




PERFORMANCE
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PERFORMANCE MANAGEMENT

* What Are Performance Elements and Standards?
* What is a Performance Problem?

« What Options Are There for Dealing With Performance

Problems?
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PERFORMANCE

ELEMENTS AND STANDARDS

e Every job has elements and, for each element, written
standards of performance. Here are a couple of the
things to remember about elements and standards:

9« Every job must have at least one critical element. A
~critical element is a work assignment or responsibility of
such importance that unacceptable performance of the
element would result in a determination that the
employee’s overall performance is unacceptable. Most
jobs have more than one critical element. A job may
Include non-critical elements, but they are not required.
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PERFORMANCE

ELEMENTS AND STANDARDS

Performance standards must, to the extent possible, permit
accurate evaluation of job performance on the basis of being:

(1) objective (tied to performance rather than traits)

(2) measurable (generally described in terms of quality, quantity,
timeliness, or manner of performance), and

(3) reasonable (i.e. attainable) job-related criteria.

*Understand the difference between absolute and non-absolute
standards
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PERFORMANCE MANAGEMENT

 Managers should be observant of their
employees’ performance. One way to do this is
through performance counseling.

« Managers should provide continuous feedback to
employees regarding their performance.

 The goal is correct the problem at the earliest
stage possible through good communication.

I~
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PERFORMANCE

* Poor performance may result from many
different causes:

e Lack of ability
 Lack of effort
e Lack of attention

« Lack of basic knowledge

e Lack of judgment

 Problems outside of work

58




PERFORMANCE- PIP’s

The PIP Must Include:

Notice to the employee that his/her performance is unacceptable
The element(s) in which performance is unacceptable
What the employee must do to demonstrate acceptable performance

The specific assistance that will be provided to help the employee, if
any

The timeframe of the performance improvement period

The actions that may be initiated if the performance does not improve
to the fully successful level

59



PERFORMANCE- PIP’s

Performance Counseling - How to advise a
supervisor on arranging the meeting:

* Always discuss incidents involving poor performance of critical
elements with employees.

* Do not wait and allow incidences of poor performance to
accumulate without discussing it.

* Find a private place, free of interruptions, to hold the discussion.

* Provide adequate time to discuss the issues.

» Clearly identify the purpose of the meeting (bargaining unit
employees are not automatically entitled to representation at
performance meetings)

60




PERFORMANCE- PIP’s

Performance counseling — How to advise a supervisor
on conducting the meeting:

ldentify the Problem/Issue. Be Specific!
Listen to the employee’s explanation or potential solutions.

Decide on corrective actions. Inform the employee specifically what
they must do in the future to improve

Document the Discussion

61




PERFORMANCE- PIP’s

What information should employees receive
concerning their poor work performance?

The Ciritical Elements that do not meet acceptable performance.

Dates & Times of incidents where the employee failed to meet acceptable
performance and how they failed to meet them.

Incidences of customer or co-worker complaints.
Incomplete work or examples of missed deadlines.
Specific written/typed errors or mistakes.

Past discussions, training & prior letters of caution.
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PERFORMANCE- PIP’s

Closing out a PIP in which the employee was
successful:

 The employee receives a letter indicating that they have
successfully satisfied the requirements of the PIP.

 The employee must continue the satisfactory level of
achievement for one full year after the ending date of the
PIP, otherwise actions can be initiated without restarting the
PIP process.
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PERFORMANCE- PIP’s

Closing out a PIP in which the employee was
NOT successful:

Must result in a letter notifying the employee one of the
following:

 Reduction in grade
 Reassignment

e Removal

*Suspensions are not a possibility under 5 CFR 432
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PERFORMANCE- PIP’s

An ER Specialists Checklist:

d Have the performance standards been communicated to the employee?
 Are the standards clear and reasonable?
d Have you reviewed the standards for any possible problems?

 Has the supervisor told the employee what critical elements he or she is
failing?

d Has the supervisor counseled the employee on how to improve to an
acceptable level?

O Has the supervisor provided the employee with the necessary tools and
support to improve to an acceptable level?

** |t is important for the supervisor to let the employee know if their

performance is improving or not!
65



PERFORMANCE

Do NOT Stop Conduct based discipline

Continue to take discipline for conduct issues!
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PERFORMANCE

What regulation(s) govern performance based actions?

A. 5 USC Chapter 43
B. 5CFR Part 432
C. 5 CFR Part 315

D. Both A and B
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PERFORMANCE

What regulation(s) govern performance based actions?

A. 5 USC Chapter 43
B. 5CFR Part 432
C. 5 CFR Part 315

D. Both A and B
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PERFORMANCE

What length of time is a PIP supposed to be?

A. 6 months
B. 60 days
C. 120 days

D. The minimum amount of time needed to evaluate the
employee based on their position and job duties (< 1
year)
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PERFORMANCE

What length of time is a PIP supposed to be?

A. 6 months
B. 60 days
C. 120 days

D. The minimum amount of time needed to evaluate the
employee based on their position and job duties (< 1
year).
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PERFORMANCE

At what point can you address unacceptable performance?

A. Only at the beginning of the appraisal period.

B. Only after 60 days from the beginning of the appraisal
period.

C. Only after the mid year rating.

D. At any time that performance in a critical element is
unacceptable.
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PERFORMANCE

At what point can you address unacceptable performance?

A. Only at the beginning of the appraisal period.

B. Only after 60 days from the beginning of the appraisal
period.

C. Only after the mid year rating.

D. At any time that performance in a critical element is
unacceptable.

72




PERFORMANCE

Should managers wait for the annual performance
appraisal to tell employees that their performance is
unacceptable?
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PERFORMANCE

Should managers wait for the annual performance
appraisal to tell employees that their performance is
unacceptable?

* No, they should not wait.

« |n fact, managers should provide employees with
performance feedback throughout the appraisal
cycle.

 OPM reinforces this in its regulations requiring
employees to be notified of unacceptable
performance.
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CONDUCT & DISCIPLINE
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Progressive Discipline

remova

redudtion in
pay or grade

suspension >14 days

oral Wahihgl

oral counseling

Adverse
Action

suspension of 14 days or Formal
writtdBS®primand Discipline
written counseling /
: Informal
Discipline
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Why Take a Disciplinary Action?

 The ONLY reason to take a disciplinary
action is to correct the behavior of the
employee.
 Discipline is not intended as a tool for

management to ‘set an example’ for other
employees.

e The action should never be greater than that
needed to correct behavior.

 Discipline should never be used to ‘punish’ the

employee - it is intended to be a corrective action.
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The Process

 Allegations of misconduct
e Investigation

* Notice of Proposed Disciplinary or Adverse
Action

 Employee’s Response

 Final Disciplinary or Adverse Action
Decision
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Elements of the Disciplinary or
Adverse Action

* Evidence Establishing Misconduct

 Nexus between the Misconduct and
the Efficiency of the Service

 Reasonable Penalty
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Effective Fact-Finding

Although it is not necessary to spend a
considerable amount of time planning an
Investigation, it is important to take the time
necessary to recognize the type of situation you are
dealing with, and to organize your approach

appropriately.
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Conducting Effective Fact Finding

 Encourage managers to give you specific
iInformation.

* Prepare supervisors to conduct Interviews.

 Have the supervisor or other appropriate
Investigator conduct the interview

 Remind the supervisor to document, document,
document
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DOCUMENT, DOCUMENT, DOCUMENT

...then document some more

 Document promptly, while memories are still fresh.

* Indicate the date, time, and location of the incident(s), along
with names of persons involved and witnesses.

 Record the behavior exhibited.

 Make sure that the supervisor is objective and records
observations and not impressions.

* Anything that is part of the written record may be releasable to
the union or employee under FOIA or discovery.

 Remind the supervisor to note their response to the action or
behavior, even if it was not the ‘best’ response, and to
document the employee's reaction to efforts to modify their
behavior.
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Weingarten Rights

An employee in a bargaining unit has the right to have
their exclusive representative present during
Investigatory meetings held by representatives of the
agency, if they have a reasonable belief that the
Investigation may result in disciplinary action against
them.(5 U.S.C. 7114(B))

This right applies to individuals who are the subject of
an investigation as well as any witnesses.
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Weingarten Rights

« Advise management officials to never promise the
employee that discipline will not result from the
Investigation — the reason that they are
Investigating is to find out what happened — the

employee being questioned may have been
Involved.

» ‘Representatives of the Agency’ include other
entities of the Agency or Department such as IG or
Department level investigators, but does not
Include other law enforcement agencies such as
state or local police, FBI etc.
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What if an employee refuses to cooperate
In the investigation?

...also known as ‘when to call General Counsel’!

Unless the information is going to be used for criminal
prosecution, there is no right to remain silent. (Kalkines v.
United States, 473 F2.d 1391 (Ct. Cl. 1973))

. Evenif an employee is not fully warned, the right to remain
~ silent only applies if the employee has a reasonable basis to

believe that criminal prosecution could result. (Ashford v. DOJ,
6 MSPR 389, 466 (1981))

If an employee Is forced to answer incriminating questions
under penalty of disciplinary action, the answers cannot be
used in a criminal proceeding. (Garrity v. New Jersey, 385 U.S.
493 (1967)) -



What's the nexus?

There must be a clear and direct relationship
between the reasons for the disciplinary action
and misconduct:

1) affects the employee’s or co-workers’ job
performance; or

2) affects management’s trust and confidence In
the employee’s job performance; and

3) interferes with or adversely affects the
agency’s mission.

@ E’l’}ﬁ\vﬂg g@
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Practice Exercise

In the parking lot of a downtown
bar where he had been drinking
- N since leaving work, a security officer
_ discharges four rounds from his
service revolver into his stalled auto.

Nexus or Not?
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Practice Exercise

According to the police log in a local
newspaper, a supply clerk was
arrested over the weekend for DUI.
The brief paragraph does not mention
the individual’s employer.

Nexus or Not?
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Practice Exercise

The Director of Budget pleads
guilty to theft by deception.

g =0y
gt e
A

aeafey

. The plea resulted from a charge of
passing bad checks at a local store.

Nexus or Not?
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Practice Exercise

A forklift operator Is cited for
disorderly conduct by local police
following an off-duty altercation
with his neighbor in which no
one was Injured.

Nexus or Not?
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Practice Exercise

The chief counsel is involved In a
minor auto accident
on her way home from work.
Police determine she is at fault
and issue a citation for failing to
yield the right of way.

Nexus or Not?
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Practice Exercise

A Personnel Assistant is charged
with aggravated assault
after seriously injuring his mother
In a domestic dispute.

Nexus or Not?
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Practice Exercise

During a game of volleyball at the
annual employee appreciation day
picnic, a budget analyst initiates a
shoving and shouting match with her
supervisor who iIs playing on the
opposing team.

Nexus or Not?
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Discipline — Formal or Informal?

 Was the employee aware that the
behavior Iin question was wrong?

e |f behavior is inherently wrong (e.g., striking
a supervisor or coworker), formal action Is
usually the most appropriate response.

 |n those cases in which the behavior is not
obviously or inherently wrong (e.g., taking a
break in excess of 10 minutes), informal
action is often more appropriate, at least as
a first step. It may be all that is necessary to
correct minor problems.
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Discipline — Formal or Informal

e QOral Admonishment — If the employee has not been
previously warned or advised that behavior conflicts with
a workplace rule, an oral admonishment is often
sufficient.

 If the behavior recurs, repeated oral admonishments are
seldom effective. At that point it's usually better to
progress to either a letter of warning or to formal
disciplinary action.
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Discipline — Formal or Informal

We put a warning in writing to make the employee realize the

supervisor means business -- not to create proof for a third party.

1.

A letter of warning and instruction is most likely to be successful if:

The supervisor gives the disciplinary letter during a face-to-face
discussion with the employee.

. The employee has an opportunity to raise any legitimate

guestions.

. The supervisor properly documents the conversation.
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Discipline — Formal or Informal

A further distinction is usually drawn between
disciplinary actions and adverse actions.

The term “disciplinary action” usually applies
to Letters of Reprimand through suspensions
of 14-days or less, while the term “adverse
action” is applied to all suspensions In

excess of 14-days as well as demotions and
removals.
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How do you determine a penalty?

e Consider agqgravating and mitigating factors.

« Always seek to impose the lowest level of
discipline that will achieve desired results.

 Be consistent with other disciplinary actions.

o Use progressive discipline.
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Aggravating and Mitigating Factors

While like offenses should result in like

penalties, no two cases are exactly the
same.

For that reason, there are a number of
factors to consider in proposing and deciding
on the proper disciplinary action to take.

The factors are commonly referred to as the
‘Douglas Factors’, but they are NOT an all
Inclusive list.
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Aggravating and Mitigating Factors

There are numerous factors to consider such as:
 The nature and seriousness of the offense.
 The employee's job history.

« Consistency of the penalty imposed.

* The notoriety of the offense.

* The clarity with which the employee was on notice.
« Potential for the employee's rehabilitation.

« Mitigating circumstances surrounding the offense.
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Preparing the Proposed Action

Summary steps to consider in framing a charge:

1. Analyze the misconduct carefully. -
. . . -

2. ldentify & review the evidence. et
—

3. List each potential offense. .._..."
A

4. Review relevant Agency policies, if any. Re--

5. Draft initial charges.

6. Ensure draft charges state individual offenses.

7. Ensure each element of the charge can be proven.

8. Consider aggravating and mitigating factors.
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Preparing the Decision Letter

Summary steps to consider in reaching a

decision: —
e
1) Analyze the misconduct carefully. e
S
2) Review the evidence. i"')
3) Carefully consider any response and evidence

provided by the employee.

4) Ensure each element of the charge has been
proven.

5) Review and consider relevant aggravating and
mitigating factors regarding the penalty.
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Alternative Discipline Techniques

« How a supervisor chooses to discipline employees -- be it
counseling, letters of reprimand, suspension or termination
-- could have a major impact on an agency's budget and
productivity.

 In some cases you should discuss options with the
supervisor -- last-chance agreements, mediated solutions,
and settlements, in-lieu-of suspension letters and/or
removals.

ALENAGVE
YoLucion
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Medical Conditions

e Do not excuse misconduct.

e Can mitigate the penalty
Imposed for the misconduct.

 Disclosure could lead to need to
accommodate.

 Employees cannot be
compelled to disclose medical
Information in most cases, but
failure to disclose may result in
an inability to assist them to
succeed.
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Reasonable Accommodation

An agency shall make reasonable accommodation
to the known physical or mental limitations of a
gualified applicant or employee unless the agency
can demonstrate that the accommodation would

Impose an undue hardship on the operation of its
program.

Most employees who have a disability perform the
functions of their position without any problem.
They may or may not request accommodation to
assist them in the performance of their job.

Reasonable accommodation may include making
facilities accessible, job restructuring, modified work

schedules and other similar actions.
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Reasonable Accommodation

 Employees must request the accommodation.

 An accommodation does not have to be the 'best’
accommodation possible, so long as it is sufficient to
meet the job-related needs of the individual being
accommodated.

 An agency may choose to take action on
unacceptable performance, although it must show
that it has attempted to accommodate the
employee's known disabling condition or that
accommodation is unreasonable.
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Employee Forums

« Administrative Grievances

* Negotiated Grievance Procedures
« Alternative Dispute Resolution

* Merit Systems Protection Board

« Equal Employment Opportunity Commission

» Office of Special Counsel (OSC)

* Generally the employee needs to elect one of these options once they have
decided to challenge the action taken.
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Employee Forums

Administrative Grievance System

Is a method for management and employees to handle
disputes and disagreements quickly and as equitably as
possible and at the lowest level possible.
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Employee Forums

Alternative Dispute Resolution

Often times through the use of an ombudsman or mediator, this
IS an employee resource for resolving conflicts at an early
stage, before they turn into grievances, personnel actions and
complaints.
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Employee Forums

Merit Systems Protection Board (MSPB)

A formal appeals process where employees can appeal an
Agency’s action in a courtroom setting to an Administrative
Judge so that a decision can be rendered by the independent
third party review process.

F \._ H

\

o
Qeé
Q

N

110



Employee Forums

Equal Employment Opportunity Commission

The EEOC investigates discrimination complaints
based on an individual's race, color, national origin,
religion, sex, age, disability and retaliation.
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Employee Forums

Office of Special Counsel

* An independent federal investigative and prosecutorial agency whose
basic legislative authority comes from three federal statutes, the Civil
Service Reform Act, the Whistleblower Protection Act and the Hatch Act.
Its primary mission is to protect federal employees and others from
prohibited personnel practices.
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Employee Forums

Employee Assistance Program (EAP)

 EAP is a voluntary, confidential counseling service
provided to employees who are experiencing problems
both on and off the job

.+ EAP provides counseling services for emotional,
financial, family, alcohol/drug addiction, etc.
%




Questions and Answers

Thank you for attending!
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